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          May 28, 2013 
The Honorable Bob Goodlatte 
Chairman 
Community on the Judiciary 
United States House of Representatives 
Washington, D.C. 
 
The Honorable Trent Franks 
Chairman 
Subcommittee on the Constitution 
and Civil Justice 
United States House of Representatives 
Washington, D.C. 
 
Dear Chairman Goodlatte and Chairman Franks: 
 

I am grateful for the opportunity to provide responses to the Committee’s letter to my office 
dated May 7, 2013. 
 

Under Arizona law, the powers of the Attorney General (as prescribed in A.R.S. § 41-192, 
41-193), do not generally include prosecutions of the types of crimes described in the Committee’s 
letter.  However, I have directed my office to assist in providing as many answers as possible. 
 

Question 1 from the Committee asks if prosecutors in Arizona treat the deliberate killing of 
newborns, including those newborns who were delivered in the process of abortions, as a criminal 
offense.  Under normal circumstances, such prosecutions would fall under the jurisdiction of the 
County Attorneys.   

 
There are no Arizona statutes that treat the deliberate killing of a newborn delivered in the 

process of abortion differently from the killing of any other living person.  In addition, Arizona 
statutes make it crime to kill an unborn child in certain circumstances: 
 

A.R.S. § 13-1102. Negligent homicide; classification 
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A. A person commits negligent homicide if with criminal negligence the person causes the death of another 
person, including an unborn child. 
 
B. An offense under this section applies to an unborn child in the womb at any stage of its development. A 
person may not be prosecuted under this section if any of the following applies: 
 
1. The person was performing an abortion for which the consent of the pregnant woman, or a person 
authorized by law to act on the pregnant woman's behalf, has been obtained or for which the consent was 
implied or authorized by law. 
 
2. The person was performing medical treatment on the pregnant woman or the pregnant woman's unborn 
child. 
 
3. The person was the unborn child's mother. 
 
C. Negligent homicide is a class 4 felony. 
 

A.R.S. § 13-1103. Manslaughter; classification 
 
A. A person commits manslaughter by: 
 
1. Recklessly causing the death of another person; or 
 
2. Committing second degree murder as defined in § 13-1104, subsection A upon a sudden quarrel or heat 
of passion resulting from adequate provocation by the victim; or 
 
3. Intentionally aiding another to commit suicide; or 
 
4. Committing second degree murder as defined in § 13-1104, subsection A, paragraph 3, while being 
coerced to do so by the use or threatened immediate use of unlawful deadly physical force upon such person 
or a third person which a reasonable person in his situation would have been unable to resist; or 
 
5. Knowingly or recklessly causing the death of an unborn child by any physical injury to the mother. 
 
B. An offense under subsection A, paragraph 5 of this section applies to an unborn child in the womb at any 
stage of its development. A person shall not be prosecuted under subsection A, paragraph 5 of this section if 
any of the following applies: 
 
1. The person was performing an abortion for which the consent of the pregnant woman, or a person 
authorized by law to act on the pregnant woman's behalf, has been obtained or for which the consent was 
implied or authorized by law. 
 
2. The person was performing medical treatment on the pregnant woman or the pregnant woman's unborn 
child. 
 
3. The person was the unborn child's mother. 
 
C. Manslaughter is a class 2 felony. 
 

In response to the second portion of Question 1, the Attorney General’s Office does not keep 
a database of prosecutions adjudicated in Arizona counties.  My office has advised Committee staff 
of potential resources in Arizona that may be able to provide that information. 
 

Question 2 asks if Arizona law addresses the protection of newborns delivered alive: 
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A.R. S. § 36-2281. Infants; nutritional and medical denial or deprivation prohibited; definition 

A. A person shall not deny or deprive an infant of nourishment with the intent to cause or allow the death of 
the infant for any reason including: 

1. The infant was born with a handicap. 

2. The infant is not wanted by the parent, parents or guardian. 

3. The infant is born alive by natural or artificial means. 

B. A person shall not deprive an infant of necessary lifesaving medical treatment or surgical care. 

C. This section shall not be construed to prevent an infant's parent, parents or guardian from refusing to give 
consent to medical treatment or surgical care which is not medically necessary, including care or treatment 
which either: 

1. Is not necessary to save the life of the infant. 

2. Has a potential risk to the infant's life or health that outweighs the potential benefit to the infant of the 
treatment or care. 

3. Is futile treatment or treatment that will do no more than temporarily prolong the act of dying when death is 
imminent. 

D. In determining whether any of the possible medical treatments will be medically necessary for an infant, 
reasonable medical judgments in selecting among alternative courses of treatment shall be respected. 

E. In this article, "infant" means a child less than one year of age.  

Arizona law also requires a physician to review an ultrasound before performing an abortion 
after twelve weeks and reporting is required: 

A.R.S. § 36-2301. Duty to promote life of fetus or embryo delivered alive 
 
If an abortion is performed and a human fetus or embryo is delivered alive, it is the duty of any physician 
performing such abortion and any additional physician in attendance as required by section 36-2301.01 to 
see that all available means and medical skills are used to promote, preserve and maintain the life of such 
fetus or embryo.  
 

A.R.S. § 36-2301.01. Abortion of viable fetus; requirements; definitions 
 
A. A physician shall not knowingly perform an abortion of a viable fetus unless: 
1. The physician states in writing before the abortion is performed that the abortion is necessary to preserve 
the life or health of the woman, specifying the medical indications for and the probable health consequences 
of the abortion. The physician shall attach a copy of this statement to any fetal death report filed pursuant to 
section 11-593 or fetal death registration filed pursuant to section 36-329, subsection C. 
2. The physician uses the available method or technique of abortion most likely to preserve the life and 
health of the fetus, unless the use of such method or technique would present a greater risk to the life or 
health of the woman than the use of another available method or technique. 
3. The physician states in writing the available methods or techniques considered, the method or technique 
used and the reasons for choosing that method or technique. The physician shall attach a copy of this 
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statement to any fetal death report filed pursuant to section 11-593 or fetal death registration filed pursuant to 
section 36-329, subsection C. 
4. In addition to the physician performing the abortion, there is another physician in attendance who shall 
take control of and provide immediate medical care for a living child born as a result of the abortion. 
5. The physician takes all reasonable steps during the performance of the abortion, consistent with the 
procedure used and in keeping with good medical practice, to preserve the life and health of the fetus, if 
these steps do not pose an increased risk to the life or health of the woman on whom the abortion is 
performed. 
B. This section does not apply if there is a medical emergency. 
C. As used in this section and section 36-2301.02: 
1. "Abortion" means the use of an instrument, medicine or drug or other substance or device with the intent 
to terminate a pregnancy for reasons other than to increase the probability of a live birth, to preserve the life 
or health of the child after live birth, to terminate an ectopic pregnancy or to remove a dead fetus. Abortion 
does not include birth control devices or oral contraceptives. 
2. "Medical emergency" means a condition that, on the basis of the physician's good faith clinical judgment, 
so complicates a pregnancy as to necessitate the immediate abortion of the pregnancy to avoid the woman's 
death or for which a delay will create serious risk of substantial and irreversible impairment of a major bodily 
function. 
3. "Viable fetus" means the unborn offspring of human beings that has reached a stage of fetal development 
so that, in the judgment of the attending physician on the particular facts of the case, there is a reasonable 
probability of the fetus' sustained survival outside the uterus, with or without artificial support. 
4. "Physician" means any person licensed under title 32, chapter 13 or 17.  
 

A.R. S. § 36-2301.02. Review of ultrasound results 
 
A. Beginning on January 1, 2001, a person shall not knowingly perform an abortion after twelve weeks' 
gestation unless the person estimates the gestational age of the fetus based on biparietal diameter and 
femur length according to the hadlok measurement system or other equivalent measurement systems using 
ultrasound examination as provided in rule. 
B. Beginning on January 1, 2001, a person shall not knowingly perform an abortion after twelve weeks' 
gestation unless the person ensures that a copy of each ultrasound result taken of a fetus of a woman as a 
result of a second or third trimester abortion is sent to persons or corporations contracted pursuant to this 
section. The person performing the abortion shall ensure that the ultrasound result or results from the woman 
is sent in a manner that is distinguishable from, and not mixed with, any other set of ultrasound results and is 
accompanied with a copy of any report that notes the estimate of the fetus' gestational age that was made 
before the abortion. 
C. The department of health services shall contract with qualified public or private persons or corporations for 
review of ultrasound results to determine compliance with this section. The department shall issue requests 
for proposals for the purpose of establishing contracts pursuant to this section. At a minimum, the contracts 
shall require the contractor to review ultrasound results to verify the accuracy of the fetus' estimated 
gestational age made before the abortion and to verify that the estimate was made in reasonable compliance 
with the hadlok measurement system or another equivalent measurement system as provided in rule. 
D. The contractor shall use a statistically valid method of sampling to conduct the review of ultrasound 
results from a woman as a result of a second trimester abortion of a fetus of up to eighteen weeks' gestation. 
The contractor shall conduct a review of all ultrasound results from a woman as a result of an abortion of a 
fetus of eighteen or more weeks' gestation.  
E. Beginning on January 1, 2001, on a monthly basis, persons or corporations providing ultrasound review 
services to the department pursuant to this section shall file a report with the director regarding ultrasound 
results, noting: 
1. Any instances in which the contractor believes there was a significant inaccuracy in the estimated 
gestational age of the fetus made before the abortion. 
2. Any circumstances that, based on the contractor's professional judgment, might explain a significant 
inaccuracy reported pursuant to paragraph 1 of this subsection. 
3. Whether there was reasonable compliance pursuant to subsection C of this section. 
4. Whether, based on the results of the review of each ultrasound, the physician should have filed a fetal 
death certificate with the department of health services as required by section 36-329, subsection C. 
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F. The department of health services shall forward the report or portions of the report within thirty working 
days to the appropriate professional regulatory boards for their review and appropriate action. 
G. Except as provided by subsection F of this section, the reports required by this section are confidential 
and disclosable by the department or its contractor only in aggregate form for statistical or research 
purposes. Except as provided by subsection F of this section, information relating to any physician, hospital, 
clinic or other institution shall not be released. Personally identifiable patient information shall not be 
released by the department or its contractor. 
 

Please note portions of A.R.S. § 36-2301.02 were ruled unconstitutional in Tucson Woman’s 
Clinic v. Eden, 379 F.3d 531 (9th Cir. 2004).  Specifically, the 9th Circuit struck down 
subparagraphs B and C of § 36-2301.01 on informational privacy reasons because the statute 
contemplated that DHS would send the ultrasounds results to a third party contractor. So, because 
subparagraph A was not struck down, DHS requires all abortion providers who perform abortions 
after 12 weeks gestation to demonstrate gestational age by means of an ultrasound and attach that 
ultrasound to the patient's medical records. (AAC R9-10-1508(D); 1511(A)(f)). 
 
  

A.R.S. § 36-2302. Experimentation on human fetus or embryo prohibited; physician-patient 
privilege inapplicable 

 
A. A person shall not knowingly use any human fetus or embryo, living or dead, or any parts, organs or fluids 
of any such fetus or embryo resulting from an induced abortion in any manner for any medical 
experimentation or scientific or medical investigation purposes except as is strictly necessary to diagnose a 
disease or condition in the mother of the fetus or embryo and only if the abortion was performed because of 
such disease or condition. 
B. The physician-patient privilege as provided in section 13-4062, paragraph 4 shall not prevent the 
production of documents or records relevant to an investigation arising under this section. All documents or 
records produced in an action brought pursuant to this section shall be inspected by the court in camera, and 
before the documents or records are released to the requesting party, the court shall remove the names and 
other identifying information, if any, of the patients and substitute pseudonyms. 
C. This section shall not prohibit routine pathological examinations conducted by a medical examiner or 
hospital laboratory provided such pathological examination is not a part of or in any way related to any 
medical or scientific experimentation.  
 

A.R.S. § 36-2303. Violation; classification 
 
Any person who violates any provision of this article is guilty of a class 5 felony.  
 

As to whether these laws have changed prosecutorial practices, the answer is beyond the 
scope of this office since such matters are adjudicated at the county level in Arizona. 
 

Question 3 does not apply in the State of Arizona.   
 

Question 4 does not apply to the Arizona Attorney General’s Office because jurisdiction for 
that type of crime would be within the counties. 
 

Question 5 is partially answerable by the Attorney General’s Office.  This office does not 
keep records of abortions performed in Arizona.  Such procedures are reported pursuant to this law: 

 
A.R.S. §36-2161. Abortions; reporting requirements 
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A. A hospital or facility in this state where abortions are performed must submit to the department of health 
services on a form prescribed by the department a report of each abortion performed in the hospital or 
facility. The report shall not identify the individual patient by name but must include the following information: 
1. The name and address of the facility where the abortion was performed. 
2. The type of facility where the abortion was performed. 
3. The county where the abortion was performed. 
4. The woman's age. 
5. The woman's educational background by highest grade completed and, if applicable, level of college 
completed. 
6. The county and state in which the woman resides. 
7. The woman's race and ethnicity. 
8. The woman's marital status. 
9. The number of prior pregnancies and prior abortions of the woman. 
10. The number of previous spontaneous terminations of pregnancy of the woman. 
11. The gestational age of the unborn child at the time of the abortion. 
12. The reason for the abortion, including whether the abortion is elective or due to maternal or fetal health 
considerations. 
13. The type of procedure performed or prescribed and the date of the abortion. 
14. Any preexisting medical conditions of the woman that would complicate pregnancy and any known 
medical complication that resulted from the abortion. 
15. The basis for any medical judgment that a medical emergency existed that excused the physician from 
compliance with the requirements of this chapter. 
16. The physician's statement if required pursuant to section 36-2301.01. 
17. If applicable, the weight of the aborted fetus for any abortion performed pursuant to section 36-2301.01. 
B. The report must be signed by the physician who performed the abortion or, if a health professional other 
than a physician is authorized by law to prescribe or administer abortion medication, the signature and title of 
the person who prescribed or administered the abortion medication. The form may be signed electronically 
and shall indicate that the person who signs the report is attesting that the information in the report is correct 
to the best of the person's knowledge. The hospital or facility must transmit the report to the department 
within fifteen days after the last day of each reporting month.  
C. Any report filed pursuant to this section shall be filed electronically at an internet website that is 
designated by the department unless the person required to file the report applies for a waiver from 
electronic reporting by submitting a written request to the department. 
 

In addition, the following citation concerns abortions of fetuses who reach the age of twenty 
weeks absent a medical emergency.  A violation can be punished criminally, civilly, or through a 
licensure action.   

 
Please note below A.R.S. § 36-2159, which was signed into law, but has been enjoined by 

the  U.S. Circuit Court of Appeals for the Ninth Circuit pending appeal.  
 

A.R.S. §36-2159.  Abortion; gestational age; violation; classification; unprofessional conduct; 
civil relief; statute of limitations 

 
A. Except in a medical emergency, a person shall not perform, induce or attempt to perform or induce an 
abortion unless the physician or the referring physician has first made a determination of the probable 
gestational age of the unborn child. In making that determination, the physician or referring physician shall 
make any inquiries of the pregnant woman and perform or cause to be performed all medical examinations, 
imaging studies and tests as a reasonably prudent physician in the community, knowledgeable about the 
medical facts and conditions of both the woman and the unborn child involved, would consider necessary to 
perform and consider in making an accurate diagnosis with respect to gestational age. 
B. Except in a medical emergency, a person shall not knowingly perform, induce or attempt to perform or 
induce an abortion on a pregnant woman if the probable gestational age of her unborn child has been 
determined to be at least twenty weeks. 
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C. A person who knowingly violates this section commits a class 1 misdemeanor. 
D. A physician who knowingly violates this section commits an act of unprofessional conduct and is subject 
to license suspension or revocation pursuant to title 32, chapter 13 or 17. 
E. In addition to other remedies available under the common or statutory law of this state, any of the 
following individuals may file a civil action to obtain appropriate relief for a violation of this section: 
1. A woman on whom an abortion has been performed in violation of this section. 
2. The father of the unborn child if the father is married to the mother at the time she received the abortion, 
unless the pregnancy resulted from the father's criminal conduct. 
3. The maternal grandparents of the unborn child if the mother was not at least eighteen years of age at the 
time of the abortion, unless the pregnancy resulted from either of the maternal grandparent's criminal 
conduct. 
F. A civil action filed pursuant to subsection E of this section shall be brought in the superior court in the 
county in which the woman on whom the abortion was performed resides. Relief pursuant to this subsection 
includes the following: 
1. Money damages for all psychological, emotional and physical injuries resulting from the violation of this 
section. 
2. Statutory damages in an amount equal to five thousand dollars or three times the cost of the abortion, 
whichever is greater. 
3. Reasonable attorney fees and costs. 
G. A civil action brought pursuant to this section must be initiated within six years after the violation occurred. 
H. A woman on whom an abortion is performed or induced in violation of this section may not be prosecuted 
under this section or for conspiracy to commit a violation of this section.  
 

 
 

A.R.S. §13-3603.01. Partial-birth abortions; classification; civil action; definitions 
 
A. Any physician who knowingly performs a partial-birth abortion and thereby kills a human fetus is guilty of a 
class 6 felony and shall be fined under this title or imprisoned not more than two years, or both. 
B. This section does not apply to a partial-birth abortion that is necessary to save the life of a mother whose 
life is endangered by a physical disorder, physical illness or physical injury, including a life-endangering 
physical condition caused by or arising from the pregnancy itself. 
C. The father of the fetus if married to the mother at the time she receives a partial-birth abortion procedure 
and the maternal grandparents of the fetus if the mother is not at least eighteen years of age at the time of 
the partial-birth abortion may bring a civil action to obtain appropriate relief unless the pregnancy resulted 
from the plaintiff's criminal conduct or the plaintiff consented to the partial-birth abortion. Relief pursuant to 
this subsection includes the following: 
1. Money damages for all injuries, psychological and physical, resulting from the violation of this section. 
2. Statutory damages in an amount equal to three times the cost of the partial-birth abortion. 
D. This section shall not subject a woman upon whom a partial-birth abortion is performed to any criminal 
prosecution or civil liability. 
E. A defendant who is accused of an offense under this section may seek a hearing before the Arizona 
medical board if the defendant is licensed pursuant to title 32, chapter 13 or the Arizona board of osteopathic 
examiners in medicine and surgery if the defendant is licensed pursuant to title 32, chapter 17 on whether 
the physician's conduct was necessary to save the life of the mother whose life was endangered by a 
physical disorder, physical illness or physical injury, including a life-endangering physical condition caused 
by or arising from the pregnancy itself. The findings on that issue are admissible, in the court's discretion, on 
that issue at the trial of the defendant. On a motion of the defendant, the court shall, in its discretion, delay 
the beginning of the trial for not more than thirty days to permit a hearing to take place. 
F. For the purposes of this section: 
1. "Partial-birth abortion" means an abortion in which the person performing the abortion does both of the 
following: 
(a) Deliberately and intentionally vaginally delivers a living fetus until, in the case of a headfirst presentation, 
the entire fetal head is outside the body of the mother or, in the case of breech presentation, any part of the 
fetal trunk past the naval is outside the body of the mother for the purpose of performing an overt act that the 
person knows will kill the partially delivered living fetus. 
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(b) Performs the overt act, other than completion of delivery, that kills the partially delivered living fetus. 
2. "Physician" means a doctor of medicine or a doctor of osteopathy who is licensed pursuant to title 32, 
chapter 13 or 17 or any other individual legally authorized by this state to perform abortions. Any individual 
who is not a physician or who is not otherwise legally authorized by this state to perform abortions but who 
nevertheless directly performs a partial-birth abortion shall be subject to this section.  
 
The Arizona federal district court found A.R.S. § 13-3603.01 unconstitutional in Planned Parenthood v. 
Woods, 982 F.Supp. 1369 (D. Ariz. 1997). 
 

In any event, these cases are not typically handled under the jurisdiction of the Attorney 
General’s office. In the case of criminal or civil allegations, those would be adjudicated at the 
county level.  A licensure matter would be dealt with by the appropriate state licensing entity. 

 
Thank you again for the opportunity to respond to the Committee’s request.  If I can be of 

any further assistance, please do not hesitate to contact me. 
 

Sincerely, 

     
Tom Horne 
Attorney General 
State of Arizona 
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