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“Injustice anywhere is a threat to justice everywhere.” – Rev. Dr. Martin Luther King 

       October 2, 2015 
 
Via CM/ECF 
The Honorable William H. Orrick III 
United States District Judge 
Northern District of California 
450 Golden Gate Avenue 
San Francisco, California 94102 
 
 Re: Subpoena from the United States House of Representatives 
  National Abortion Federation v. The Center for Medical Progress, et al. 
  Case No. 3:15-cv-3522-WHO 
 
Dear Judge Orrick: 
 

During Monday’s status conference, the parties specifically addressed a Congressional 
subpoena, attached hereto as Exhibit A, which the United States House of Representatives issued 
to Defendant David Daleiden for a range of unredacted documents and recordings in his 
possession. In particular, the subpoena encompasses unedited footage recorded at the 2014 and 
2015 NAF Annual Meetings. 

 
During the status conference, the Court questioned whether it was the “place that gets to 

make a determination about a Congressional subpoena.” The Court further noted, “But if 
somebody thinks that I am and there is an issue there that I need to address, then I hope a party 
will bring it to me and then I can take a look.” While Plaintiff’s counsel indicated they had found 
some unspecified authority on the issue, the Court and parties were agreed in the opinion that 
Congressional subpoenas should be treated differently than those of state attorneys general. 

 
Yesterday, Defense counsel received a letter from Congressman Jason Chaffetz, Chairman 

of the House Committee on Oversight and Government Reform, which is attached hereto as 
Exhibit B. That letter demands immediate and full compliance with the Congressional subpoena, 
citing numerous cases upholding the near-absolute right of Congress to issue and demand 
compliance with its subpoenas. 

 
The letter begins by noting that disclosure of information to a Congressional committee is 

not “public disclosure” and citing a series of cases to that effect, including F.T.C. v. Owens-
Corning Fiberglass Corp., 626 F.2d 966 (D.C. Cir. 1980); Exxon Corp. v. F.T.C., 589 F.2d 582 
(D.C. Cir. 1978); and Ashland Oil Inc. v. F.T.C., 548 F.2d 977 (D.C. Cir. 1976). Consequently, 
the letter states, responding to the Congressional subpoena would not violate the stated purpose of 
the Temporary Restraining Order. 

 
In addition, Chairman Chaffetz cites Eastland v. United States Serviceman’s Fund, 421 

U.S. 491 (1975), where the Supreme Court reversed the U.S. Court of Appeals for the District of 
Columbia, which had entertained a challenge by the Fund, a nonprofit organization, to a subpoena 
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issued to its banking institution for the Fund’s banking records. The High Court noted that the 
subpoena in Eastland was properly authorized as within the “legitimate legislative sphere” for it 
“concerned a subject on which ‘legislation could be had,’” id. at 503-04, 506, that the Congress’s 
subpoena power is properly exercised by a committee or subcommittee of one of the Houses, id. 
at 505, and that “[t]he courts should not go beyond the narrow confines of determining that a 
committee’s inquiry may fairly be deemed within its province” id. at 506 (quoting Tenney v. 
Brandhove, 341 U.S. 367, 378 (1951)). In distinguishing the Fund’s citations of instances where 
the Congress sought use of the judicial power to punish contempt, the Supreme Court held that: 

 
Where we are presented with an attempt to interfere with an ongoing activity by Congress, 
and that activity is found to be within the legitimate legislative sphere, balancing plays no 
part. The speech or debate protection provides an absolute immunity from judicial 
interference. Collateral harm which may occur in the course of a legitimate legislative 
inquiry does not allow us to force the inquiry to grind to a halt. 
Id. at 509, n.16 (internal citations and punctuation omitted). 
 
Further, Chairman Chaffetz cites Exxon Corp. v. F.T.C., supra, which rejected the 

imposition of a 10-day advance notice requirement on the FTC prior to that entity disclosing trade 
secrets in response to either a Formal Request from Congress or to a Subpoena from Congress, 
holding that, “To impose any mandatory advance notice would run directly counter to the spirit 
expressed in Eastland v. United States Servicemen’s Fund.” 582 F.2d at 588. The Exxon court 
reaffirmed the hornbook law principle that, “once a committee or subcommittee has in fact 
requested trade secret information, the separation of powers demands that the courts do little to 
interfere with how the Congress deals with this information . . . .” Id. at 593. 

 
Upon a review of the case precedents cited by Chairman Chaffetz, and in the absence of 

any countervailing authority, Mr. Daleiden believes himself compelled to comply with the 
subpoena immediately. There is no plausible argument that Congress is acting outside of its 
legitimate legislative sphere. Thus unless this Court instructs otherwise, Mr. Daleiden intends to 
provide material responsive to the subpoena on Wednesday, October 7. 

 
Very truly yours, 

 
/s/Peter Breen  
 
Thomas Brejcha 
Peter Breen 
Corrina Konczal 
THOMAS MORE SOCIETY 
19 S. LaSalle St, Ste. 603 
Chicago, Illinois 60603 
(312) 782-1680 

/s/Catherine W. Short 
 
Catherine W. Short 
LIFE LEGAL DEFENSE 
FOUNDATION 
Post Office Box 1313 
Ojai, California 93024 
(707) 337-6880 
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Enclosures 
 
cc: All counsel of record (via ECF) 

The Honorable Jason Chaffetz, Member of Congress, Chairman of the Committee on 
Oversight and Government Reform (via email) 
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