
IN THE DISTRICT COURT OF OKLAHOMA COUNTY 

STATE OF OKLAHOMA 

 

(1) OKLAHOMA COALITION FOR 

REPRODUCTIVE JUSTICE, on behalf of 

itself and its members; and 

(2) JO ANN MANGILI, on behalf of herself 

and her minor daughter, 

 

Plaintiffs, 

v. 

 

(1) OKLAHOMA STATE BOARD OF 

PHARMACY; 

(2) DOROTHY GOURLEY, in her official 

capacity as President of the Oklahoma 

State Board of Pharmacy; 

(3) JOHN LASSITER, in his official capacity 

as Vice-President of the Oklahoma State 

Board of Pharmacy; 

(4) GORDON RICHARDS, in his official 

capacity as a member of the Oklahoma 

State Board of Pharmacy; 

(5) GREG ADAMS, in his official capacity as 

a member of the Oklahoma State Board of 

Pharmacy; 

(6) JAMES O. SPOON, in his official capacity 

as a member of the Oklahoma State Board 

of Pharmacy;  

(7) STEPHEN DUDLEY, in his official 

capacity as a public member of the 

Oklahoma State Board of Pharmacy; and, 

(8) E. SCOTT PRUITT, in his official capacity 

as Oklahoma Attorney General. 

 

Defendants. 
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Case No. __________________ 

 

 

Judge _____________________ 

 

PETITION 

 

Plaintiffs Oklahoma Coalition for Reproductive Justice (“OCRJ”) and Jo Ann 

Mangili, by and through their undersigned attorneys, bring this Petition against the above-

named Defendants, their employees, agents, and successors in office, and in support thereof 

allege the following: 
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I. PRELIMINARY STATEMENT 

1.  This is a civil rights action challenging Oklahoma House Bill 2226 (“HB 2226” or 

“the Act”), 2013 Okla. Sess. Laws ch. 362, under the Constitution of the State of Oklahoma.  

The Act is scheduled to take effect August 22, 2013.  It is attached hereto as Exhibit A. 

2. The Act contains two unrelated sections that, respectively, regulate the use of a 

certain health insurance form, and restrict the distribution of Plan B One-Step, an over-the-

counter emergency contraceptive.  The Act’s provisions are not germane to a common 

purpose and so violate Section 57 of Article V of the Oklahoma Constitution. 

3. Further, the Act singles out Plan B One-Step from similarly-situated products for 

special treatment without justification, and it imposes arbitrary and discriminatory 

restrictions on access to this safe and effective means of birth control.  It therefore violates 

the special laws clause of Article V, Section 59, of the Oklahoma Constitution; and the due 

process and equal protection guarantees of Article II, Section 7, of the Bill of Rights of the 

Oklahoma Constitution. 

4. Plaintiffs seek declaratory and injunctive relief from these constitutional violations. 

II. JURISDICTION AND VENUE 

5. Jurisdiction is conferred on this Court by OKLA. CONST. art. VII, § 7(a). 

6. Plaintiffs’ claims for declaratory and injunctive relief are authorized by OKLA. STAT. 

tit. 12, §§ 1651 and 1381 and by the general equitable powers of this Court. 

7. Venue is appropriate under OKLA. STAT. tit. 12, § 133 because several Defendants 

have official residences in Oklahoma County.   

III. THE CHALLENGED BILL 

8. HB 2226 embraces multiple subjects.  Section 1, which is three pages long, regulates 
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the use of a certain health insurance form.  That section defines terms, establishes the group 

of insurance policies to which it applies, and establishes rules for the uniform use of “prior 

authorization forms,” which are to be used when seeking “permission or waiver of a drug to be 

covered under a health prior authorization.”  Section 1 is to be codified as Section 313A of Title 

63 of the Oklahoma Statutes. 

9. Section 2, which is two sentences long, regulates the distribution of a type of 

contraceptive.  In its entirety, it reads: 

Plan B One-Step, or its generic equivalent, also known as the "morning-after" 

emergency contraceptive, shall not be available to women under the age of seventeen 

(17) without a prescription. Such emergency contraceptive shall be dispensed by 

pharmacists to women seventeen (17) years of age and older without a prescription.  

Section 2 is to be codified as Section 369 of Title 59 of the Oklahoma Statutes. 

IV. PARTIES 

10. Plaintiff Oklahoma Coalition for Reproductive Justice (“OCRJ”) is a membership 

organization whose mission is to promote reproductive justice in Oklahoma through public 

education, empowerment and political advocacy.  That mission includes ensuring that high-

quality reproductive health care is accessible to all women and teens in Oklahoma on a 

timely and affordable basis.   

11. OCRJ is a non-profit Oklahoma corporation domiciled in Norman, Oklahoma. 

12. OCRJ’s membership includes women and teens of reproductive age, who want timely 

access to Plan B One-Step over-the-counter without having to obtain a prescription or go to a 

pharmacy and show identification; and parents of teenage daughters, who want their 

daughters to have timely access to Plan B One-Step without having to obtain a prescription. 

13. OCRJ’s members pay taxes to the State of Oklahoma. 

14. OCRJ brings claims on behalf of itself and its members. 
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15. Plaintiff Jo Ann Mangili is a resident of Mounds, Oklahoma; a mother of a fifteen-

year-old daughter; and an Oklahoma taxpayer.  She brings claims on behalf of herself, and 

her daughter, to preserve her daughter’s right to obtain Plan B One-Step without having to 

obtain a prescription. 

16. Defendant Oklahoma State Board of Pharmacy is the agency empowered to regulate 

the sale of drugs and medicines in Oklahoma.  OKLA. STAT. tit. 59, § 353.7(2).   

17. Defendants Dorothy Gourley, John Lassiter, Gordon Richards, Greg Adams, James 

O. Spoon, and Stephen Dudley are members of the Oklahoma State Board of Pharmacy.  

They are sued in their official capacities. 

18. Defendant E. Scott Pruitt is the Attorney General of the State of Oklahoma.  The 

Attorney General is the “chief law enforcement officer of the state,” OKLA. STAT. tit. 74, § 

18, whose duties include “appear[ing] in any action in which the interests of the state or the 

people of the state are at issue. . . .”   OKLA. STAT. tit. 74 § 18b(A)(3).  He is sued in his 

official capacity. 

VI. FACTUAL ALLEGATIONS 

Plan B One-Step  

19. Plan B One-Step is a contraceptive approved by the Food and Drug Administration 

(“FDA”) for distribution as an over-the-counter (“OTC”) drug.   

20. The generic name of the medication used in Plan B One-Step is levonorgestrel.  

Levonorgestrel is an emergency contraceptive, meaning that it is intended to prevent 

pregnancy when taken after sexual intercourse.  Levonorgestrel is believed to act principally 

by preventing ovulation and/or fertilization.  It is not capable of terminating an existing 

pregnancy. 
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21. Plan B One-Step is currently the only form of levonorgestrel the FDA has approved 

as an OTC contraceptive without restrictions on where or to whom it may be sold.  It takes 

the form of a single tablet containing 1.5 milligrams (“mg”) of levonorgestrel. 

22. The sooner Plan B One-Step is taken after sexual intercourse, the more likely it is to 

work.  It is generally not effective after seventy-two hours.  For this reason, ready access to 

Plan B One-Step, and all emergency contraception, is crucial for the medication to have the 

beneficial effect of preventing an unintended pregnancy.   

23. A single dose of Plan B One-Step costs about $50. 

OTC Contraceptives 

24. OTC drugs, also known as non-prescription drugs, are drugs the FDA has determined 

may be used safely and effectively by the general public simply by following the directions 

on the label, and so do not need to be dispensed by prescription.  Common examples include 

pain killers like aspirin and acetaminophen, dextromethorphan (a cough suppressant), 

Prilosec OTC (a heartburn treatment), laxatives, diet pills, topical medications such as 

calamine lotion or bacitracin, and allergy medications like Benadryl and Allegra.    

25. There are several different kinds of OTC contraceptives.  These include Plan B One-

Step, the Today Sponge, and nonoxynol-9, which are OTC contraceptive drugs; and condoms 

and female condoms, which are OTC contraceptive devices.  OTC contraceptives, like Plan 

B One-Step, are typically sold in a variety of locations, including drug stores, supermarkets, 

convenience stores, Walmart, and online retailers such as Amazon. 

26. Plan B One-Step is the only emergency contraceptive that is currently approved by 

the FDA for sale OTC without restrictions. 

27. Men and women both purchase and use various kinds of OTC contraceptives to 
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prevent pregnancy.  However, Plan B One-Step may be used only by women.   

The FDA’s Approval of Plan B One-Step as an OTC Drug  

28. In 1999, the FDA approved the first levonorgestrel-based contraceptive.  Called Plan 

B, it took the form of two 0.75 mg tablets of levonorgestrel, to be taken 12 hours apart.   

29. Plan B One-Step was introduced in 2009. 

30. In 2011, under its “standard review process,” the FDA concluded that Plan B One-

Step “met the regulatory standard for a nonprescription drug [that] should be approved for all 

females of child-bearing potential.”  See Statement from FDA Commissioner Margaret 

Hamburg, M.D. on Plan B One-Step, Dec. 7, 2011 (attached as Ex. B). 

31. As the FDA’s Commissioner, Margaret Hamburg, M.D., described the FDA’s 

process, “our decision-making reflects a body of scientific findings, input from external 

scientific advisory committees, and data contained in the application that included studies 

designed specifically to address the regulatory standards for nonprescription drugs.  [E]xperts 

[from the FDA’s Center for Drug Evaluation and Research (“CDER”)], including 

obstetrician/gynecologists and pediatricians, reviewed the totality of the data and agreed that 

it met the regulatory standard for a nonprescription drug and that Plan B One-Step should be 

approved for all females of child-bearing potential.”  Commissioner Hamburg added that she 

personally “reviewed and thoughtfully considered the data, clinical information, and analysis 

provided by CDER, and I agree with the Center that there is adequate and reasonable, well-

supported, and science-based evidence that Plan B One-Step is safe and effective and should 

be approved for nonprescription use for all females of child-bearing potential.” 

32. As a federal court later found, however, for political reasons, executive officials 

ordered the FDA to impose restrictions on the distribution of Plan B One-Step.  These 
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restrictions included that it be distributed only to women at least 17 years of age (the “age 

restriction” and the “sex restriction”), and only in pharmacies (the “point-of-sale 

restriction”), where women were required to show identification confirming their age (the 

“ID requirement”).  

33. On April 5, 2013, the United States District Court for the Eastern District of New 

York, in an opinion entitled Tummino v. Hamburg (attached as Ex. C), ruled that the FDA’s 

restrictions were “arbitrary, capricious, and unreasonable;” “politically motivated;” and 

“scientifically unjustified.”  The Court ordered the FDA to implement the conclusions of its 

scientific review process, just as it would have done for any other drug.  

34. After briefly considering an appeal (during which time it also lowered the age 

restriction to 15), the FDA agreed to follow the Court’s order. 

35.   On June 20, 2013, the FDA approved an application for Plan B One-Step to be sold 

OTC for use by all women and teens of childbearing potential without distribution 

restrictions. 

36.   Plan B One-Step is now available over-the-counter without restrictions throughout 

the nation, including locations in Oklahoma. 

HB 2226 

37. HB 2226 was introduced in the legislature on January 17, 2013.  Over the next few 

months, containing only regulations of prior authorization forms, without any mention of 

Plan B One-Step, the bill was debated, amended, and voted on in committee in each house of 

the legislature.   

38. On March 14, 2013, containing only provisions regulating prior authorization forms, 

HB 2226 unanimously passed the full House without any debate.   
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39. On April 24, 2013, again containing only provisions regulating prior authorization 

forms, a slightly amended version of HB 2226 unanimously passed the full Senate.   

40. During the brief debate on the bill, Sens. Brown and Griffin commented on the hard 

work that had gone into reaching a compromise on the language regulating the use of prior 

authorization forms. 

41. HB 2226 was subsequently referred to a conference committee. 

42. On May 14, 2013 the conference committee submitted to the House a substitute 

version of HB 2226 that for the first time contained restrictions on Plan B One-Step.   

43. The restrictions imposed on Plan B One-Step by the substitute Act are virtually 

identical to the ones the FDA had to renounce because they were arbitrary, unreasonable, and 

scientifically unjustified. 

44. On May 16, 2013, the substitute Act was introduced for debate on the House floor.   

45. There was some disorder after Rep. Colby Schwartz of the joint conference 

committee began to answer questions about the newly-added Plan B One-Step restrictions.   

46. After order was restored, several representatives sought a ruling on the germaneness 

of the Plan B One-Step restrictions to the remainder of the bill.   

47. The chair, Rep. Lee Denney, ruled that because both the original bill and its 

amendment “deal with drugs provided by health plans,” then “more likely than not [the 

amendment] does have a common, closely akin subject or purpose that is plainly visible to 

the subject matter of . . . Bill 2226.”   

48. Despite this ruling, several legislators continued to object to the germaneness of the 

amendment.   

49.  After what Rep. Rebecca Hamilton described as “a lot of debate,” the House voted 



9 

 

again on HB 2226.  This time, it did not pass unanimously, but rather over significant 

opposition.   

50. On May 23, 2013, the substitute version of the Act was considered in the Senate.  As 

in the House, when the Senate voted, the Act did not pass unanimously, but rather over 

significant opposition, including sufficient “nay” votes to defeat passage of a clause giving 

the bill an emergency effective date. 

51. Governor Mary Fallin signed the Act into law on May 29, 2013. 

Unintended pregnancy and teen pregnancy 

52. One of the priorities of OCRJ’s work is assuring that the State provides all parents, 

especially those with low-incomes, with the support and resources needed to raise healthy 

children. 

53. Unintended pregnancy and teen pregnancy are currently significant public health 

problems in Oklahoma.  Only seven states have a higher teen pregnancy rate than Oklahoma, 

and only sixteen states and the District of Columbia have higher rates of unplanned 

pregnancy.  A majority of pregnancies in Oklahoma are unintended. 

54. Teen pregnancy is closely associated with adverse outcomes for the welfare of both 

mothers and children.  

55. Rape is also a significant problem in Oklahoma.  According to Defendant Pruitt’s 

website, “[t]he number of reported rapes in Oklahoma has risen 20% in the last five years.”   

Plan B One-Step is safe and effective for all women and teens of childbearing potential 

56. The FDA has approved Plan B One-Step as safe and effective for OTC distribution 

for use by all women and teens of childbearing potential.   
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57. As a part of its approval process, FDA’s CDER determined that the scientific 

evidence conclusively demonstrates that: 

a. Plan B One-Step is safe and effective in all women of childbearing potential, 

including adolescents;  

b. All women of childbearing potential, including adolescents, can understand 

that Plan B One-Step is not for routine use and does not protect against 

sexually transmitted diseases; and  

c. All women of childbearing potential, including adolescents, can use Plan B 

One-Step properly without the intervention of a healthcare provider. 

58. Plan B One-Step is safe.  It does not cause any serious side effects, it has no potential 

for overdose or addiction, and it does not damage an embryo if inadvertently taken during 

pregnancy. In contrast, thousands of deaths are recorded yearly in this country from 

overdoses of other kinds of over-the-counter drugs, such as aspirin and other drugs that 

reduce pain or fever.   

59. A large body of research has conclusively established that Plan B One-Step is 

effective for prevention of pregnancy when taken within a few days after sexual intercourse. 

60. Plan B One-Step is much safer for a woman than carrying a pregnancy to term.  In the 

United States, the pregnancy-associated mortality rate in women who deliver live babies is 

8.8 deaths per 100,000 live births.  In addition, women commonly suffer numerous serious 

morbidities during and as a result of pregnancy.  In contrast, Plan B One-Step has never been 

causally associated with death or any serious adverse medical event. 

61. Studies and clinical trials have concluded that Plan B One-Step is as safe and 

effective for teens under the age of 17 as it is for adults.  
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62. Studies have also shown that teens under 17 are fully capable of reading and 

understanding the FDA-approved label for Plan B One-Step, and do not require the 

assistance of a trained health care provider to ensure that they will use it safely and 

effectively.  

The effect of HB 2226 on adult women and teens under 17  

63. Presently, teens under 17 do not need a prescription to obtain Plan B One-Step in 

Oklahoma.  If HB 2226 goes into effect, they will need to obtain one.   

64. For teens under 17, the delay imposed by making a doctor’s appointment, obtaining 

the prescription, and filling it at the nearest pharmacy that is open, will impose a delay during 

which time Plan B One-Step may become less effective, or if the delay is more than seventy-

two hours, completely ineffective. 

65. Presently, women 17 years of age and over do not face any legal restrictions to 

obtaining Plan B One-Step in Oklahoma.  If HB 2226 goes into effect, they will need to 

demonstrate they are 17 years of age or older to pharmacists seeking to comply with the Act, 

before they are able to obtain Plan B One-Step.   

66.  Some women 17 years of age or older do not have photo ID.  This may delay them in 

obtaining Plan B One-Step, or prevent it altogether.  Similarly, if Sentence 2 of Section 2 of 

HB 2226 limits the sale of Plan B One-Step only to women or only in pharmacies, then it too 

may delay women 17 years of age or older from obtaining Plan B One-Step.  These delays 

may also result in Plan B One-Step becoming less effective for them, or may prevent them 

altogether from obtaining it. 

67. HB 2226’s restrictions on Plan B One-Step, if allowed to take effect, would prevent 

some women and teens who do not wish to become pregnant from avoiding pregnancy.  
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Some of the women who became pregnant because of HB 2226 would have abortions.  

Others would carry pregnancies to term and bear children. 

68. The restrictions HB 2226 would impose in Oklahoma would be completely unique.  

No other state in the nation has imposed such restrictions. 

VIII. CLAIMS FOR RELIEF 

First Claim for Relief 

(Single Subject Rule) 

 

69. The allegations of paragraphs 1 through 68 are incorporated as though fully set forth 

herein. 

70. The Act violates OKLA. CONST. art. V, § 57.  

Second Claim for Relief 

(Special Law) 

 

71.  The allegations of paragraphs 1 through 70 are incorporated as though fully set forth 

herein. 

72. The Act creates a special law where a general law could be made applicable in 

violation of OKLA. CONST. art. V, § 59. 

Third Claim for Relief 

(Due Process) 

 

73. The allegations of paragraphs 1 through 72 are incorporated as though fully set forth 

herein. 

74. The Act violates the due process guarantee of OKLA. CONST. art. II, § 7 by imposing 

unjustified burdens on the fundamental right of Oklahoma women to choose contraception.   

Fourth Claim for Relief 

(Equal Protection) 

 

75. The allegations of paragraphs 1 through 74 are incorporated as though fully set forth 



13 

 

herein. 

76. The Act violates the equal protection guarantee of OKLA. CONST. art. II, § 7 by 

classifying Oklahomans on the basis of the fundamental right to choose contraception. 

77. The Act violates the equal protection guarantee of OKLA. CONST. art. II, § 7 by 

discriminating on the basis of sex. 

VIII. PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs respectfully request that this Court: 

1. Issue a declaratory judgment that:  

a. HB 2226 violates the single subject rule of Oklahoma Constitution and is 

therefore void and of no effect; or alternatively, 

b. Section 2 of HB 2226 violates the Oklahoma Constitution and is therefore 

void and of no effect; or alternatively, 

c. the second sentence of Section 2 of HB 2226 imposes no restrictions on 

access to Plan B One-Step beyond those contained in the first sentence.  In 

particular, it does not limit the sale of Plan B One-Step only to women, and it 

does not prevent retailers others than pharmacists from selling Plan B One-

Step to individuals age 17 or older; and, 

2. Issue permanent injunctive relief restraining Defendants, their employees, agents, and 

successors in office from enforcing HB 2226 to the extent that this Court declares it 

unconstitutional; and, 

3. Grant such other and further relief as the Court may deem just and proper, including 

reasonable attorney’s fees and costs.   
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Dated: August 8, 2013 

      Respectfully submitted, 

        

             

___________________________________         

Anne E. Zachritz, OBA No. 15608 

ANDREWS DAVIS 
A PROFESSIONAL CORPORATION 

ATTORNEYS AND COUNSELLORS AT LAW 

100 N. Broadway, Suite 3300 

Oklahoma City, OK  73102-8812 

Telephone:  (405) 272-9241 

Fax:  (405) 235-8786 

Email:  aezachritz@andrewsdavis.com 

 

and 

 

Martha M. Hardwick 

OBA No. 3847 

HARDWICK LAW OFFICE 

520 East Martin Ave. 

Pauls Valley, OK  73075 

Phone: (918) 749-3313 

Fax: (405) 238-4423 

Email: mh@hardwicklawoffice.com  

 

and  

 

David Brown* 

New York Bar Registration No. 4863544 

Stephanie Toti*  

New York Bar Registration No. 4270807 

Tiseme Zegeye* 

New York Bar Registration No. 5075395 

CENTER FOR REPRODUCTIVE RIGHTS 

120 Wall St., 14th Fl. 

New York, NY 10005-3904 

Phone: (917) 637-3600 

Fax: (917) 637-3666 

Email: dbrown@reprorights.org   

*Out-of-State Attorney Applications Filed. 
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